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CONI' IDENTIAL

Westem Australla
MM—@UN_CIL R
Contaminated i Bl 2002
R 'A.]-S_i!l'. for | _[ N

- An Act provndmg for the ldentlﬁcahon, recordmg, management and--.

remediation of contaminated sites, to consequennally amend certain
3 other Acts and for related purposes ‘

‘The Parﬁémcnt of Westem Alisf;alia 'enééts as _fo_:llp\;?vs:"' P
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Contaminated Sites Bill 2002
Part1

‘Preliminary

Part 1 — Prel-im_inar'y;'-

Short tltle

. Thls Act may be cited as the Contammated Sltes Act 2007.

.Commencement

_This Act comes into operatlon on such day as 1s f].XBd by .

. .‘.proclamatlou

W

_Interpretatlon

_In this. Act unless the- contrary 1ntent1011 appears —

“act” mcludes an omission and extends toa series of acts or
omissions or-a series of acts and onussmns

- “appeals committee” means an appeals comlmttee appomted

under section.79;

“‘appeals convenor” means the Appeals Convenor appomted

- under sectlon 75;

L _;“audlter” means a persou accredlted uuder sectloa 64 as a .

contaminated sites audltor

“bmdmg” in relation to a notlce under Part 4 has the meaning

given under section 42;

 “CEQ” means the ch1ef executwe ofﬁcer of the Department
"‘certlﬁcate ot' contammatmn audlt” means'a certlﬁcate :

referred to in sectmn 57

~ “classify”, in respect of a site, means to classify the site under

- Part 2 Division2;
“clean up notice » means 4 notice referred to in section 45;
“contaminated” has the meaning gwen by section 4

‘“database” means the contaminated sﬂes database kept under

. sectmn 19;

paga 2
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Preliminary Part1

5.3

“ecosystem health condition” means a condition of the
‘ecosystem which is relevant to the maintenance of
“ecolo glcal structure, ecological function or ecological
process; .

: “_envrronmental value” means —
o (@ a beneficial use; or
() an ecosystem health condmon
KEP Act” means the Envzronmental Protection Act 1 986

' “exemptlon certlﬁcate” means a cerhﬁcate referred to in
section 59; : :
“guldelmes” means the gurdehnes made under section. 93
e i“hazard abatement notlce” means a not1ce referred to 1n
L sectlon 46; N
l “msolvent” means — o P _
oo (@) in the case of a natural person —.a person who is an
. -insolvent under adminiStration within the meaning of -

the. Carporatzons Act 2001 of the Commonwealth
and :

) in the case ofa hody corporate —a hody corporate
 thatisan extemally-admmrstered body corporate
- within the meaning of the Corporatrons Act 2001 of
the Commonwealth; : -

mvestlgatlon notice” means a notrce referred to in sectron 44

“management plan” means a plan for the mvesttgatron or
-temediation, or both, of a site; :

g mandatory auditor’s report” means a report by an auditor
' that is required for the purposes of thrs Act or the EP Act;

' “occupler” ‘in rélation. to land; means a person in occupatlon orf
_ control of the land, Whether or not the person also owns the
“land; '

: “‘orphan site” has the meaning grven by sectlon 32(1),
_“owner” has the meamng gwen by sectron 5

DRAFT 13 '22Mamh2002 s - ' . page 3 .
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Contaminated Sites Bill 2002
Part1 . -  -Preliminary

8.3

“person responsible”, in respect of a site classified as -
- contaminated — remediation required, means a person
' responsible for remediation of the site in accordauce with
‘Part 3; s

“records” means the. 1nforrnatlou aud documents to be kept
under section 20; .

: “remedlatlon” in respect of a site includes -—

" (a) the attempted festoration of the site to the state 1t was
- in before the contamruatrou occurred B

" {b) the restriction, or prohlbrtrou of access to or use of
- .the site;

"~ (c) .. the removal, destructlou reductlou contammeut or
d1spersa1 of the substance causing the contamination,
~or the reduction or rmtlgatlou of the effect of the -
. -substance; S '

' '_'(_d)? the protectlou of the euvrrourueut or any
o v’.euvrronmental vaIue from any detrimental effects of
' the substance causmg the coutammatlou :

“S|te” means an area of land aud includes —
' (a) underground water uuder that Iaud and
R () I surface water on that land; '
© - “surface water” means all' surface waters

: [Do you think this deﬁmtwn adds anythmg’]

“uudergrouud water” means water that is below the surface of .
land whether it is-flowing of not, and includes water that
- percolates from land into 2 weli or other opemug in the
- land; S

“well” means an opening in the grouud made or used to obtam
- acCess to uudergrouud water : C

2) A word or expressmu used in thrs Act has the same meamug as.
it has'in the EP ‘Act unless — :

() this Act gwes it auother mearning; or

“page 4 T DRAFT 13 22Mach20m2 505
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s.4

(b) the contrary mtentlon appears in some othcr way.

| Meanmg of “contammated”

In ﬂ'llS Act—

contammated” in relatmn to land, water ora sne means

' _ having a substance present in, on or under that land, in that
‘water, or at that site, at a concentration that presents, or has
the potential to.present, a risk of han:n to human heaIth or
any enwronmental value. -

- However land, water or a s1ta or land, water or a site of a

* .. particular class or descnpnon is uot contammated where the ._ '

; regulatlons s0 provide.

B Meanmg of “owner”

(1) - Inthis Act —
- “owner” means —
(a) in relation to freehold Iand —_
(i) - a holder of the freehold and 7
RN§) a.mortgage_a in poss_ess_lon, o o
aind y . o
(b) in relation to Crown land— .
(1) the care, control and management of Wh.lCh .
-_“:has been placed in a management body, that
" ‘management body, N
(i) which is reserved, set apart or vested for or
dedicated to, the purposes of another written
.-, law, the person who is responsible for the
-administration of that Crown land while it is -
' so reserved set apatt vested or dedlcated
- (iii) wh;ch compnses all, or part, of an orphan 51te
L . taken in accordance: w1th secnon 32(4), the
‘ :__Mlmster and
- DHAF?13- 22 March2002 505 - ' page5
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Contaminated Sites Bill 2002 -
‘Part1 Preliminary

's. 6

“(iv) other than land referred to in _ _
- .subparagraphs (i), (ii) or (iii), the Minister for
Lands, as referred to in section 7(1) of the
_ Land Admmzstratzan Act 1997. .
5. (2) Inthissection— - . =

“Crown land” and “management body” have the same
respective meanings as in the Land Admmzstratzon
- Act 1997 '

6.  Meaningof ‘_‘owner', occupier, morigagee or lessee of a site”

10 © - In this'Act, a reference to an ower, occupier, mortgagee or
o ' lessee of a site is a reference to each peison who is'an owner,
. occupier, mortgagee or lessee, as i relevant, of land that .
- ‘comprises all, or part, of the site. .

7. Crown bound

15 o ‘TI].IS Act bmds the Crown—r o
) ' (@ in nght of Western Australla and
(b)  so far as the legislative power of the Parhament pemnts .
in all its other capac:ltles

8 - Prmcnples of envnronrnental pollcy

._'2'0_ E o The CEQ in the performance of his'or her functmns undgr this -~ -
o Act, is required to conSIder the fo]lowmg prmc1ples of
anvuonmental pohcy - :

'I‘able

1 The. Drecautlonarv Uuncmle

- Where there are threats of serious or mevemlble By
damage, lack of full scientific certainty should not be
. usedasa reason for postponmg measures to prevent
- ‘environmental degmdatlon o ,

‘In the application of the precautlonary pnnc1ple _
 decisions should be guided by — :

pageﬁ . ' S - . DRAFT 13’ 22 March2002 2:06
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5.8

(a) careful evaluation to avoid, where practicable,
. _serious or irreversible damage to the ‘
environment; and ' ‘

(b) an assessment of the nsk—we.lghted
consequences of various options..

2 The principle of inter. eneratlonal equity
- “The present generation should ensure that the health,
~ diversity and productivity of the environment is -
. maintained or enhanced for the beneﬁt of future
generatmns

3 The prmc:ple of the conservatlon of hmlogmal
dlvemlty and ecologgcal integrity -~
. "Conservation of biological d1vers1ty and ecologtcal
. integrity should be a fundamental consideration.

‘4. Principles relating to mmroved valuatmn Dncmg and
mcentlve mechanisms : S

(1) “Environmental factors should be mcluded in 1 the
valuation of assels and serv1ces '

- (2)- The polluter pays principle — those who
- . generate pollutlon and waste should bear the
cost of containment, avoidance or abatement. . -

+(3) The vsers of goods and services should pay -~
- prices based on the full life cycle costs of
- providing goods and services, mcludmg the use
~ of natural resources and assets and the ultunate :
disposal of any wasles.

(4 Envxronmental goals; having been estabhshed,
“'should be pursued in the most cost effective = -
way, by establishing incentive structires,
including market mechanisms, which. enable ‘
those best placed to maximise benefits and/or
- minimise costs to develop their own solutions
and responses to environmental problems

5. The principle of waste. mmumsatmn

" All reasonable and practicable measures should be _
taken to minimise the generation of waste and 1ts
chscharge into the environment.

‘ DF{AFI' 13 22Mam‘:2002 306 a T o " page7
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Part1

- Preliminary

10.
e

Savmg of nghts at law

- Nothmg in this Act affects any nght a person has at law to -
prevent control or abate contamlfnattot_l or to obtain damages.

| Exemptmns t‘rum Act

'The Minister may, Wlﬂl the approval of the Governor by -
order — o

(a) exempt from all or any of’ the provisions of thls Act |
spec:lfied inthe ordet; or :

(b) pr0v1de that spec1fied prov151ons of tIus Act apply as 1f
amended as set out in the order in respect of,

any spec1fied area of the State or any Spemﬁed prermses actor -

+- thing, or all premises, acts or things comprised in a spec1ﬁed -

@

'. ©OF

. -according to its teuar

)

. .class or situated in a specified area of the State

The Mlmstermay—l_ o

(a) - spequ any condmons to wmch the order 1is sub_]ect and

- ~(b) require spectfied persons or members of specified

. classes of persons to comply with any condition to
wluch the order is sub_]ect :

‘The Mmlster is to cause to be. pubhshed in the Gazette in Whlch _
- .an order is published a notice, for pubhe information, settlng out
‘reasons for the makmg of the order

Desp1te any other provxsmns of th1$ Act an order has eﬁeet

An order ceases to have effect if—

(a)_ a condition to which it 1s sub_]ect ceases to exist oris
. breached; or - ‘

,‘ ,(b)' ‘itis revoked‘under subsection (6)..

page B
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| .(1.‘0) g

| "‘_2'0‘ | _(11)_'

: 'SubJect fo subsection (7), the Minister may, with the approval of

the Govemor by order revoke an order made under subsectton

@.

_Before revokmg an order the Mlmster is reqmred to pubhsh in
- the Gazette, at least 14 days before the day on which the
- Minister revokes the order, notice of the mtentmn to revoke the -

order so that persons 11ker to be aggrieved by ‘that fevocation - .

may make representattons in writing to the M_tmster

A person must not contravene an order ora conchtlon to Wthh S

- an order is subject.

Penalty $250 000, and daﬂy penalty of $50 000

Section 42 of the Interpretatlon Act 1984 apphes 10 an order as.

if that order were regulations within the meaning of that section, .-

| _-except that the reference in section 42(1) of that Act to 6 51tt1ng
- days is for the purposes of this sectlon to be constmed as a:
,refereuce to 9 51tt1ng days :

‘Nothing in this sectlon affects or prevents the’ apphcatton of

section 43(8)(d) of the Interpretatwn Act, 1 984 to regulatmns '

‘made under thls Act

In this sechon —‘ :
. “speCIﬁed” meaus spec1fied in the order

DRAFT 13 22March2002 306 - . page9
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Part2

Division 1

s. 11

Reporting, classrfymg and recordmg sites
Reporting of sites

11

Part 2— Reportmg, classifying and recordmg srtes

30

Dmsnon 1— Reportmg of sites

StnOQ\Contaminated Sites 8il 2002 Draft 13, doe

o Reportmg of known, or suspected contammated srtes _
“(_1) A person may report {0 the CEO any 51te that the person knows
.. or suspects, is contammated :
2 A report is to — |
~ (2 . bein the prescribed form .
()] contain a description of the location and exteut of the '
- site sufficient to identify it; and :
o '(c)r —_'.summaHSe the information on Wh.lCh the. person bases
- their knowledge or susprcron that the 51te s -
L ] contammated T : _
B -Except as prov1ded in subsectlon (5),a person referred toin-
- subsection (4) must report to the CEO' any 51te that the
- person — ‘ o _
() knowsis contammated within 21 days after the day on -
" which the person first knew that the site was '
. ‘contaminated, or such later period-as the CEO approves
AR in Wntmg before the exprry of that 21 days or.-
o (b)_ suspects is contammated as soon as it is reasonably
" practicable to do so.- _ :
S '-Penalty $250 OOO and a dally penalty of $50 000
_ '(4):‘ ~The followmg persons have a duty to report a s1te under
subsection (3) — : o
(2) an owner or occupler of the site; :
(b} aperson who has caused, or contnbuted to, or suspects
that he or she has caused, or contrlbuted to, the ‘
. contamination; and- .
(© .an anditor engaged to provide a .report that is required
- for the purposes of this Act in respect of the site.
page 10 “DRAFT 13 22Mard:2002 306
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_ Fteportmg, claesrfying and recording sites Part2

Fleportlng of sites Division 1

.

®

.12

It is a defence to a cherg'e of an offence uuder subsection (3) for
the person to prove that the person knew or beheved on
reasonable grounds that — - -~ - R

. (a) . the srte had already been reported to the CEQ;

_ (b) the contathination, or-suspected contannnanon was
. caused by a discharge of waste of which the CEQ had
- already been notified under section 72 of the EP Act or

{c) . the site Was, OF Was 1o be, identified'in a programme
.- approved by the’ CEQ under section 12, orina .
programme- subnntted for that approval and approval has |

. 'not been refused.” ‘ :

~A person does not contravene snbsectlon (3); even though he or

she does not comply with that provision, dunng the perlod of 6

o months after the commencement of thls Act. -

M
- (®)

JOS

12
| ')

.Each owner and occupler of a site in relatron to wtnch the CEO

has received a report is to be informed in writing by the CEO.

* within 14 days after the day on which the report was recelved
" thata report has been made under thls sect1ou o

“Subsection (7) does not apply in respect of an owner or occup1er

who made the report

Aperson must not report a51te— SRR
(a) malrmously, and '

(b) without reasonable grounds to beheve or suspect that the
 site was contaminated.

' Penilty: $250 000, and a dally penalty of $50 000

Programme for reportmg sites

‘The CEO may approve a programme for the reportmg of 51tes

described in the programme if he or she is of the opinion that it

_ is necessary or desirable to do so in a partrcular situation due to

the number of sites or complexity of 1dentrfymg adequately the
Iocation and extent of each site.

DRAFT 13 zzMarch2o02 306 . 7 : o ",.pegeﬂ“
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. Part2

Reporting, classifying and recording 5|tes

_Di\‘!isioné Classification of sites -

s. 13

@

A programme may be approved under Subsectlon (1) only 1f a

*request for such a programme is made to the CEO within 6 -

: rnonths after the commencement of this Act.

[Are the changes to this clause surmb[e? The prevmus draﬁ‘ Itm:ted the

. -malking of an apphcatwu to the owner nf the m‘es _This seems very
- narrow ] P e : : :

@)

A person who has had a request for a programme for the
- reporting of sites approved under subsection (7) must ensure -
‘that sites are reported in accordance with the programme.

. ._‘,'Penalty $250.000, and a daily penalty of $50 000. -

FERSS
.

@

@

@

[Is this-offence prawsron what is requrred ? T have assumed the
penalty isto be the same as for not repomng asite ]

Dmsron 2— Classrﬁcatlon of srtes

jCEO to classrfy sites

The CEO is to classrfy a site when reqmred to do s0. under thlS
-Act, and ‘may. classify a site at any other trme

The CEO may classrfy a srte more than once , and a site is .

_ classified as of the classrficatron most recently conferred on it.

The CEQ is required to classify a srt_e as_-.of the classrﬁcatron set‘. :

* out in the first column of Schedule 1 to which, in the CEQ’s

opinion, on reasonable grounds, the critérion set out opposite

‘the Vclassiﬁcation in' the second column of that Schednle applies.

In ciassrfylng a srte the CEQ is requrred to take mto aceount =
(@) any relevant guidelines; _ :
(b) currently accepted industrial standards and -
(c) any other information the CEO con51ders relevant,

wrth respect to the 1dent1ficat10n, assessment classrficatlon or
management of contammatron ‘ : : :

page 12
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Contaminated S.-tes Biil 2002

Heportlng, classifying and recording sites - ~ Part2
Classrf cation of sites - Division 2
"~ s.14

14.

- Classification of reported sites .

After receiving a report-under section 11 or12 the CEO is

- required to inquire into the report and unless the site is already .
~classified is required to c13551fy the site w1thm 45 days ef '

S recewmg the report

O

'Notlce of class:f cation is to be glven |

"As soon as is practtcable after a site is cIassu‘Eied and n any
~event not later than 10 days after the site is classified, the CEO
T is reqmred to cause written notice of the classification of the site

~ to be given, or to ensure that reasonable attempts have been

@

made to do so, to—
. (a) each owner of the site; | . _
®) - at the dlscretlon of the CEO, an occupier of the site;

" () aperson who made the relevant report under secnon 11

- orl; D
-(d) . in respect of 4 site classified as conmmmated -
- remediation requzred each person who, in the opinion

_of the CEO, may be a person responsfble for -
fremed:atmn of the site; and —

(e) - atthe dlSCl’BthIl of the CEO any relevant pubhc _
' authonty ‘ A

Sub_]ect to subsectton (3), notme of a ClaSSlﬁcatIOIl may be glven
by way of — : -

. (a) a notice under Part 4;

(b) a certificate of contamination audlt, in respect of a
classification referred to in subsection (3), or -

(). -any other written netlce .
Wntten notice of a elasmficatlon may be given by way of a

certificate of contamination audit only whete a certificate has
been requested under section 56 and in | respect of the followmg

‘cIassu‘.lcatlons —

DRAFT13 22Mamh2002 306 ' o - " - page 13-
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' Contaminated Sites Bill 2002 :
Part2 ‘ Reporting, classifying and recordlng sites

Division 2 Ciassification of sites
'5.16 - : :

(2) not contaminated — unrestricted use;

{b) - contaminated — restncted use;

(©) 'contammated — remedzatzon requtred or-

(d decontammated

@ " Notice of the classification of a site as c:ontammated —- :
o restr:cted use is to specify the restnctlons on the use of the site. -

(5) Not1ce of the classification ofa s1tc is requxred to — '_ '
'(a) ' state that the site has been class1ﬁed under thlS Act
(b) state the category of classification of the site;

(c) contain a description of the locatio'n'aud cxteﬂt of ‘th.e

site sufficient to identify it; -

() . prov1de brief reasons for the classification of the 51te
- with reference to the gmdelmcs and any. standards or
" other information taken into account nndcr sccnon

13(4);

: (e) : 'contam details of any appeal avaﬂable under this Act in
: _respect.of the cla551ficatmn, or the mclusmn of land i in

‘the site;

(®  -briefly and accurately summarise thc effects Df section

62 if the site.is classified as —

(). contammated — remedzatwn reqmred or

(i) contamznated — restrzcted use..

_required

- .16, Site clasmﬁed as poss:bly contammated —_ mvestzgatzon

A 51te ‘classified as poss:bly contammated — mvestlgatzon
requzrea' is to remdin so classified until classified as — -

(@ contammated — remedzatzan requzred

. (b) contamznated — resmcted use;

(¢) not contammated — unrestrzcted use or

- (d) - decontaminated.

page 14 c
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Reporting, classxfylng and recording sites - - Part2

Appeals against classification - Division 3

s. 17

17.  Database and records to be ad_]usted

As soon as.is practlcable after c1a551fy1ng a 51te and in any
.event not later than 10 days after doing so, the CEO is required
. to. ad_]ust the database and records to reﬂect the claSSIﬁcatmn

' Dwxsmn':’v — Appeals;agamst, classiﬁcati_pn ;

, l18._ .Appeals agamst classnﬁcatlon ‘

m A person who makes a report under ScCthll 11 or12 may appeal
S -agamst a claSS1f1cat1011 of that 51te as report nat substantiated.
(2) A person who 18— | A
o “(a) an owner; or N
() an occupler who has been gwen DOtICB under section ‘_r
15(1)(b), ‘ : '
. llof a site classified as — o _
(") possibly contammated mvesttganon reqzured
(d) decontaminated, or BRSNS o ‘
" (e) not contammated — unrestrtcted use,
- may appeal agamst the cla551ficat10n or the mcluswn in the site -
- of laud of whlch the person is an owner or occupler
@) - Apersonwhoxs— : PR o
() resp0n51b1e for remedlatlon -
(b) anowner;or ' , _
(c) -an occupler who has been glveu 110t1ce under section .
. 15Q)(D), : ‘
~ ofa site classﬁied as—. s
@ - contammated — remedtatzon requzred or
(e) contammated — restncted use

'DRAFT13 22Mamch2002-3068 . . " pagels
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19,

Part2 Reporting, classifying and recordmg sites -
- Division 4 - ontaminated sites database and other records
s.19
~ may appeal against the classification, or the inclusion in the site
-of land of whlch the person is an owner or occuprer
- (4)

An appeal is to be: brought dealt w1th aud deterrnmed in-

- .accurdance wrth Part 8.

DlVlsron 4 -—Contammated srtcs database and other records

Stn09\Contaminated Sites Bl 2002 - Draft 13.doc

E 'Contammated sites database — puhlrc access
(1) The. CEO i is requlred to keep an accurate and up to date
Co contammated sites database contarmng —
" (a) a list of all sites e1a551fied as— ' o
(i) contaminated — remedzatlan requzred or.
(11) contammated — restrrcted use,
| ‘arld in respect of each of those sites — _
(b) - a descnptlon of the location and extent of the 51te :
. sufficient to 1deut1fy it; and. .
- (¢) adescription. of the nature and extent cf the known
S contarmnatlcn of the sxte L
- (2) ~ The CEO is to ensure that members of the pubhc have access
| - free of charge to the contarnmated srtes datahase '
20 -IOther records to be kept - _
() The CEO is requrred to keep accurate and up to date records ,
- ' coutalmug— ' R -
(a) - mformatrcn on contammated uuderground water
(b) copres of all of the following documeuts —
(i) reports made under section 11 or 12 .
-(ii)'_ , .notlces of the classification cf a site grven under
- section 15; B
(iii) " notices given ‘under Part 3
(iv) 'mauagemerlt plans subrmtted to the CEQ;
page 16 7 DRAFT 13_~- 22 March 2002 3.06
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Reporting, classrfymg and recarding sites . Part 2
ontaminated sites database and other records Division 4 -
s. 21

@

2.

- prescribed manner, requested access to a summary of records in

®

W) sampling and analysis progmmmes given to the
-+ CEO under section 44(4)(d)' E
_-_(vi): _ 'memonals lodged under section 53;
(vii) : d1sclosure statements made under secuon 58
 (viii) certificates. of contammatlon audlt
‘ (ix) exemptlon certificates; and =~
(%) notices given under sectlon 34(2)

(x1) notices given under section 72(5) regardmg a
" decision made on an appeal under section 35;

-r(xii) approvals given to the transfer of responsibility. .
for remediation under section 30(1)(b) and (2);

(xiii) agreemeuts to a transfer of responsﬂjlhty for
- remediation under section 31;

| (xiv) written disclosures made under section 62; and '

(©) '_such other information and documents as the CEO
‘ consmers appropriate. : 7
[Does there need to be a requirement here forthe CEQ o keep .
programmes approved under section 12?]

“The records may be wholly or partly compiled, recorded or
- stored in written form or on microfilm, or by electronic or other

means or 1n another form the CEO coumdem appropnate

- Other. records — publlc access

The CEO s to- ensure that an mterested person who has, in the

respect of land specified in the apphcatlon and paid any fee
prescribed is gwen access to or coples of the summary of

: records

In this section — N

“interested person” means a person who is prescnbed as bemg
. an mterested person for the purposes of this seet1on

DRAFT13 22 March 2002 308 ' D i} R 'pagei'f.,
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- Contam.'nated S.'tes Bill 2002

Part 2 " Reporting, classifying and recordmg sites
Division 4 ontamtnated sites database and other records '
- S. 2_1

“summary of records” means a summary, or copies, of such
information and documents from the records as is
prescribied, in the form prescnbed for the purposes of thls
sectmn :

page‘lB ; - DRAFT 13 "22March 2002 3:06
StnOB\ConlamlnatedSltesBlII 2002 - Draft13doc e ST '



10

Contammated Sites Brll 2002

Remediation of contaminated sites: -~ Part3
Person responsible for remediation Division 1
: ' ' 5.22

o
@

- . each person is responsible for that remed1at10n to the extent .
) prov1ded in accordance with this Part ‘

@

—Part 3 — Remediation 'of cOntaminate& sites

Dmsmn 1 — Person respunsxble for remedlatlon

o Reference to person responsnble for remedlatxon inclades all C

persons respons:ble

More than one person may be responmble for remedlation of a .
- site.. o - .

If more than one person is respensxble for remedlatlon ofa site, "

Unless the contrary i mtentlon appears a reference in this Act to

.~ aperson, or the person, responsﬂ)le for remediation of a site, is

to be construed as including each person respnnmble for

*_remediation of the site to the extent that the person is -

@

‘15
23,

20 -

.v. 24. . _.

respon51ble in each case under this Part

A person ] resp0n51b111ty for remedlatlon of asite under a .
provision of this Part is in addition to any other responsibility -

- for remediation of the site that the person has under another

prov1310n of thls Part

: Responmbrlrty for remedmtlon is- only in respect of sntes
' 'iclassnﬁed as contammated — remedzatwn reqmred :

A person is responmble for rernedlatlon of a 51te only if the Slte
is classﬂ.’ied as cantammated — remedzatzan reqmred

' Who is respons:ble for remedlatlon — hlerarchy of -
' responSIblllty : - B

(1) A person 1s responsrble for remedlatlon of a sitei— B

(a) in accnrdance with section 25 if the person has caused,
or contributed to, the contamination of the'site; '

"DRAFT 13 2 Werchz002 305 B page 19 .
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-Contaminated Sites Biil 2002

_Remediation of contaminated sites

Division 1 ~ Person responsible for remediation -

5.25

25.

. (b) - in accordance with section 26, if the person is an owner

~ or occupier of the site who has changed the use to which
. land that comprises all, or pait, of the site is put;

- © - accordance with Sectron 27 1f the person is an owner -

of the srte and

B (d) - in accordance with sectron 28 if the person is, or was, a

@

- director or related body corporate, of an insolvent body
corporate that would otherwise be a person. responslble

_under paragraph (a), (b) or (c)

_-Subsectron (1) has effect subject to — . |

(a) responsrbrhty of the State for remediation under Sectlou E
- 29; :

®)- responsrbrhty for remedlatlon bemg transferred under o
-+ . section 30(1)(a); and . '

- (o) “a decrsron made under sectron 49

: (1)

" contamination resulted from an act that was done W1th lawful

Person Who caused or cnntrrbuted to, contammatlon —_

' 'responsrblhty for remedratmn

A person is responsrble for remedratron of asite to the exteut
_ that the person caused, or contributed to, the contamination of ,
the srte after the commencement of thlS Act ' e

For the purpose of subsectron (1), 1t 1is 1rrelevant whether the

| '*authonty or w1thout lawful authonty

@

@

A person who has caused or contrrbuted to, the contamination’

- of asite before the commencement of this Act is responsible for

remediation of the site only to the extent that the person caused,

- or contributed to, that contamination by a11 act that was done '
. without lawiul authonty - :

In ttus sectloﬂ —

“an act that was done wrthout lawful authonty”, thhout .
-~ limiting the meaning of the expression, includes an act —

page 20 : ’ o
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Contammated Sités Bill 2002 _

Hemedtanon of contaminated sites Part 3
Person responsible.for remedlatqon - Division 1.
' . : | 8,26

(a) that constltutecl an of:fence for whrch the person was.
convicted; or ' :

_(b) _that contravened L

A . - (i) : -any: wntten law in force at the t1n1e the act ‘
s . . . . .occumed;or ° ‘

' (i) any contract, pernnt, lease hcence standard
_.pohcy, direction, exemptlon authonty, approval

* or requirement; however described, that was

S - ~ . given or made under a written law in force at the :
-10 o el time the act occurred, ' : :
' ' and is prescnbed for the purpose of th1s deﬁmtlon

(5) Th1s sectrou is sub}ect to sectron 26

. 26. " Pérson who changes use of land — responsnblhty for
: L'remedlatlon - S -

, 5 - 1) : '_Where aftcr the commencement of thls Act, an'owner or _ '
L . occupler of a site has changed the use to which land that
I R compuses all, or part, of the site is put —

- (a). - aperson is not responsrble for remedlatron of the srte

7 o under section 25; and :
20 R [Should this be limited to s. 25(1)?-If the cantnmmatran resulted
. . ' from an act that was done wrthout lawful authonty, should a .
- R change o_f use  be relevant?] _ : :
.- (b) the State i is not responsrble for Iemedratxon of the site .
s under sectlon 2%(a), (b) or (c) B

o2 | to the extent that the remedlanon 15 requrred because of the N
' change of use, ‘ ‘ : S
o '(2)' ~The owner or occupier referred to in'suhSection (1) is .
' responsible for remediation of the site to the extent that.
. rremedlatron is requrred because of the change of use,

.DRAFI'13 22 March 2002 306 R PQQBZT.
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"~ Part3 '

Remediation of contarmnated sites

Division 1 Person responsible for remediation

5.27

27,

e

- Land owners — responsrblllty for remedlatton

A person (the “owner”) is respon51b1e for remedratlon ofa srte '
to the extent that the person who would otherwise be

- responsible in accordance with section 25 or 26 —

(&)

(a) - cannot after reasonable attempts have been made —
() be 1dent1fied or found or B

_ (i) - be made to assume responsrbrhty for the -
ren]edlatlon or : :

(b) 1s insolvent: and a person has not been made respons1ble -
m accordance wrth sectron 28

and to the extent that the owner is—

~'(c) anowner of the site; or

'(d') in the case of contammated underground water an
' ‘owner of the site wlnch 1s, or Was, the : source of the
- contamlnatron : - ~

‘An ownier is not responsrble for remedratlon under

subsection (1) to the extent provrded by an exemptron certrflcate

~‘given to the ownér under sectrou 59(1)

28,
RO

@)

. Insolvent bodles corporate - responsrblllty for remedratton '

In ttns sectlou —_

“msolvent body corporate ‘means a body corporate whtch isa
* ' person responsible for remediation of a site under section
24(1)(a), (b) or(c), or under this sectrou, and whrch —

(@) isinsolvent;or ,
-(b) in the opinion of the CEO, would become msolvent if
it took acuou to remediate the site. . . -
Subject to. subsecnons (3) aud (4) _

(a) each person who was a director of an msolvent body
' - corporate; and

. page 22 .
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Remediation of contaminated sites © Part3
Person res_ponsib_le for remediation - Division 1

+ 5,28

) ‘(b) each body corporate that was a related body corporate, - :
for the purposes of the Corporations Act 2001 of the
Commonwealth, of an 1nsolvent body corporate,

. -atthe relevant time, may become a person r_espons_rble forthat o
5 . ‘remediation if, and to the extent in each case as is decided by
 the CEO after taking inito-account the relevant circumstances
. and any matters prescribed for the purposes for this section. -

(3) . The persons referred to in paragraphs (a) and (b) of .
: subsection (2) may not, as a result of the operation of this
10, . .-section, be jointly responsible for remediation of the sitefoa_
 greater extent than the insolvent body corporate was -
E nnmedlately before it became msolvent

: (4) - Subsectron (2).does not apply in respect ofa person referred to '
o in paragraph (a) or (b) of that subsectlon unless .in the oprnlon
5. - oftheCEO—-— : : ,
o o (a) . the msolvency, or lack of solvency, of the msolvent
body corporate is a result of deliberate conduct en_gaged
-~ in with, in the opinion of the CEO, the probable intent of
S _ avoiding responsrblhty for remedlatron under this Act; -
20 o ‘and el o
- the person—"r :
S @) - iengaged in the. conduct or knew or had .
" reasonable grounds o suspect, that the conduct
. was being engaged in;

- R - (if) mtended to avoid responmbﬂlty for remedlatron :
' under this Act or knew, had reasonable grounds.
o suspect; or did not inquire as to whether, the
conduct was bemg engaged in with the intent of -
) _ T . avoiding responmbrhty for rernedlatron under
30 . <. thisAct;and .
(i) wasina posrtlon to mﬂuence the conduct

DHAFT13 EEMarGhZDUZ 3,06 L © Y page23-
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Part3 - Remediation of contaminated sites
Division 1 Person responsible for remediation
s. 28 3 '

(5) Whereit is necessary to establish the state of mind of a bo'dy
L corporate in relation to particular conduct under subsection (4), -
it is sufficient that — : :

(a) - the conduct was engaged inbya dlrector, employee or
: ‘agent of the body corporate within the scope of hlS (034
‘her actual or apparent authority; and - - '

" (b) . that the d1rector employee or agent had the relevant
- state of mind. _ e :
(6) 'éection 34(1) and (3) applies in respect ofa deci'sion under
" subsection (2) and for the purposes of section 34(2)(&)(111) the
insolvent body. corporate 1s an 1nterested person o
(7)) In this section — - '

: “d_lrector” has the same meamng as m the Corpomtzans Acr
2001 of the Commonwealth; :

“engage in conduct” mcludes failing or refusmg to engage in
' conduct; - o :

- *relevant tlme” means, in relatlon toa person who was
respon51b1e for remediation under — -

(a) sectlon 24(1)(a), when the act that caused or
- contnbuted to, the contammatlon occurred

" (b) Sectlon 24(1)(13), When the change of use occurred

‘(c) section 24(1)(0) when the person became an owner_
- of the site; . Co

a “State of mind” of a person mcludes —

' '(a)- the knowledge 1ntent1on op1n10n behef or purpQSe. _
- ofthe person; and

| .(b) the person’s reasons for the intention, oplmon bel1ef
or purpose :
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~ Remediation of contaminated sites . Part3
Person responsible for remediation Division'1
‘ - 5. 29
.29. : Stal:e —_ responsnblllty for remediation .

Q) The State is resp0n51b1e for remedIatlon of a 51te to the extent
that — .
(a) 7 the contamlnatmn Was a dlrect and unavordahle result of
o "‘a drrectlon given, or an action carried out, by a publrc
- authonty, other than a local authonty, '

- (b)"" the person who caused, or contributed to, the |
+. .. contamination is not responsible for remed1at10n of the -
 site due to the apphcatlon of section 25(3);

e (© the contammatron was present or was caused or
o _contubuted to by contamination that was present, on -
. land that comprised all, or part, of the site and in respect
. of which a certificate of cnntarnmatlon audit was given
-whlch—-._ ' N I R -

- (i) ~-failed to 1dent1fy the cnntammatlon or -

.. (i) identified the contarmnatlon but the site was ot
. classified as contaminated — remedzatton
‘required as a result of that contamrnatron bemg
B 'ldentlfied R ‘

() no other person is responsﬂ:le for remedlatron in
"~ -.’.accordance W1th sectron 24;.

(e) -4 person who is responsrble for remediation in
accordance w1t11 sectmn 24, 1in the oplmon of the
: (1) cannot be 1dent1ﬁed or. found or

) @G cannot be made to assume responsﬂ:nhty for the
' Iemedlatlon .

.after reasonable attempts have been made;

~(f) - aperson responsible for remediation in. accordance with-
section 24 is insolvent; or )

" {g) responsﬂnhty for rernedlauon is transferred to the State
R under sectlon 30(1)(b) or 31.
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' Contammated Srtes B:!I 2002

Remediation of contaminated sntas

Division 1 Person responsible for remediation

. 8.30

@

The CEO is requlred to take such action as the CEO consuiers

_ necessary, with such assistance as the CEO considers necessary,

to investigate and remediate a site for which, and to the extent to

' :WhICh the State is. responsrble for remedlatmn

) (3) ‘. S Snb]ect to secttons 87 and 86 of the EP Act an authonsed

- person or an mspector may assist the CEO take any actlon under ‘,

. subsectron (2) 1f the CEO SO requests.

- 30

(D

Responsnblllty for remedlatron may be transferred

A person resp0n51ble for remediation of a site may transfer that

responszbﬂlty, or part of that responsibility —

< condltrons as the parties agree Wthh may include —

@

- (a)_ to another person w1th that person s wrltten agreement 5

" (b) - in prescribed. circumstances, and with the written
B approval .of the Minister, to the State ‘

‘An agreement under subsection (1)(a) 15 of no effect unless
'approved in wntrng by the CEO. -

A transfer under subsectron (Listo be on such terms and

(a) the transfer of all or part of the relevant land or -
- (b). the placmg ofa charge on the relevant land

:When seekmg approval from the CEO under subsectron (2), the

person responsrble for remedrahon is to grve to the CEO —
(a) a statement —~ - ' : ' :

(@ to the effect that the person believes on _
 reasonable grounds that the person to whom =
-responsibility is to be transferred has suﬂ:‘icient
 financial capacrty to carry out the rernedlatron
and :

: '(ii)" setting out. the detalls of that ﬁnancra.l capacrty,
: and B C :
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. Remediation of contaminated sites. o Part 3
Person respons:ble for remedsatlon Division 1

)
- - the financial capacity of the person to whom responsibility is to -

~ be transferred. for the CEO to approve the transfer under '
subsection (2), the CEO may, by wntten nottce request — .

s.31

(b) a certificate of contamination audit in respect of the :
relevant land, or a request for a certificate of
contarnrnatron audit under Sectron 56.

If the CEO consrders that there is not enough mformatron ahout

. (a) that person or . t . ;
(b) W1th the permrssron of that person, any other person

L to prcv1de addrtlonal mformatlon about that financ1al capacrty. L

(6

A person must not provide mformatron ot make a statement

~under subsection (4) or (5) that the ; person knows is false or -

misleading in a matenal particular.

AR Penalty: $250 000, and a- daily penalty of $50 000 R
(D ‘Sectlon 32(3) apphes in respect ofa charge on land under . .
. subsection (3)(b) if the. charge is for the benefit of the State ora’

: | _pnbhc authorrty nommated by the Mmrster
@

Where responsrbrhty is transferred to-a person or the State under-

- this section, that person or -the State becomes responsrhle for
_'rernedlatron under this Act to the extent set out in the agreement

cor approval of the Minister, as is relevant; and the person from.

-

whom the responsrbmty was transferred isno longer the person ’
' responsrhle for that rernechatron ' .

: 'Mortgagee —_ respons:bxllty for remedlatlon

Ifa mortgagee in pOSSessmn who is a person responsrble for

- .. remediation of a site under section 24(1)(c), so requests the

» ‘

responsibility, or part of it, is, subject to agreement belng
reached under subsectlon (2),to be transferred to the State '

A request is to be made - o
(a) in writing to the CEO; and

DHAFT13 22March2002 306 . . - R -'pa‘ge'27"
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Part 3

5. 32

Remediation of contaminated srtes

‘Division1- . Person responsible for rernedlataon o

@

(b) -within 45 days after the day on whrch the persen became
S0 responsrble '

A transfer under thrs sectron is to be on the terms and condltlons

agreed by the ‘Minister, whrch rnay inclade —

@) "the transfer of a11 or part of the relevant Iand to the
' 'Stat_e ora public authority nominated by the Minister;
or’ ST e T

‘ (b) the placing of a charge on the relevant laud; to secure

@

- 32,

15

20.

30

(@

e

:-the estimated costs of the remediation, in favour of the
. State, or.a public authonty nominated by the ernster

LSectlon 32(3) apphes in respect of a charge under
- Subsectlon (3)(b) :

' "Orphan sntes
In this sectron —

“orphan srte” means all ar part of a site for Wthh the State is '
responsible for remedlatron in accordance w1th — . a

_ (a) sectron 29(1)(d) or (e); or.

(b) A sect_ton 29(1)(ﬂ, because a person responsrble for
o ,rernedlatron is 1nsolvent and the person within-
45 days, or such longer period as is approved by the

. 'CEOQ, after the day.on which the person become
" insolvent, has not transferred responmbﬂrty under
- sectlou 30.

- The Mrmster rnay, ‘to-secure the payrnent to the State of the cost

of actions taken to investigate and remediate an orphan site,

; place a charge on land that comprises all, or pait, of the orphan

site'in favour of the State or a public authonty nommated by the -

. ,Mlnrster A

@3

A charge placed on land for the. benefit of the State or a pubhc N "

. authonty nominated by the Minister, under —

(a) subsection (2), _

page 28
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. Remediation of contamlnated sites Part3 -
CEO may make dems:ons as to responmbmty for remedlatmn ~ Division 2 L

'5.33

(b) . section 30(3)(b); or
(c) sectlon 31(3)(b), |
' whether or nota memonal has been reglstered under sectmn
53— - : :
o g (1) equally w1th any other c:harge on the laud created |
~ byan Act; and . :

'- : (11) ) before any other encumbrance on the land
L created or arising before or after the charge is
placed on the Iand

" “(e). remains on the land desplte any dlsposal of the land and ~
- section 110 of the Transfer ofLand Act 1893 does not
o 'apply to the. charge ' . R :
nC)) .-,_Sub_]ect to subsectlon ), Iaud-u e
o = (a) that compnses ‘all, or part, of an orphan site; and

“(b) in respect of Wthh the State is re3p0n51ble for all of the '
remedxauon o

.may be compulsonly taken under Parts 9 and 10 of the Land .;‘ .

_ . Administration Act 1997 as If for a pubhc work w1th1n the
) meanmg of that Act. =~ " : , :

“(8) - 'The povver conferred by subsectlon (4) may only be exermsed '
: on the recommendahon of the Mlmster : .

Dmsmn 2 — CEO may make decnswns as to responsnblllty for
' ' remedlatlon ST

- 33, CEO may make decnsmns as to responsﬁbnlnty for

remedlatlon o

(1) The CEO may make a decision as to —- _
(a) who is respouSIble for remedlatlon ofa 51te of

g -DFIAF['IS 22 March 2002 306 - . : S T '-'pageZQ'
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~ Part3

s. 34

Remediation of contammated sites

Division2 CEQ may mzke decisions as to responsibility for remediation‘ :

:’(2) |

(b) the extent to which a person is respou51ble for
remedtatton of a site,

at the request of a prescnbed mterested person or on the .
initiative of the CEO -

A request under subsectton (1) is to be made in accordance w1th

o the regulatmns

0.

‘Before makmg a decision that 4 persoﬁ is responsible for -

remediation in accordance with section 25(3), the CEOisto

- ‘requlre the person, by written notice referred to in subsection

" (4), given to the person, to give to the CEOQ, in writing and
~ within the time spec1ﬂed in the notice any reasons why the -

- pe[sou is.of the opinion that sectton 25(3) does not apply in -

@

i5 -

20

34,

3n -

W

@

respect of the. person.

The uotme isto sPemfy —

- ‘('a) . the kind of contammatlou the CEO reasonably suspects
* - that the person caused, or contributed to;

B ; (b) the act that the CEO reasonably suspects the person d1d

. w1thout lawful authority and detaﬂs of —

() the conviction of the person for the oﬁence that
©. - was constttuted by the.act; or : ‘

| (i) ‘the contraventlon referred to in sectlon 25 (4)(b);

_ [Ihave limited this section to section 25(3), is this
S correct? Thereis nota penalty Jor not replymg to the -
. notice; this is probably ok, given the repercussions of
‘ bemg found respansrble far remedmtzan J

'Decus:on ot‘ CEO

A dec1sxon of the CEO under section 28(2), 33 (1) or 49(1)(d)(1) 3
or (6)(a) is to be made at the discretion of the CEO :

A dec151on referred to in subsectton (1) is to —_
(a) . be given by written notice to— -

' page 30
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‘Remediaticn of contaminated sites Part 3 -
CEO may make decusmns as to responsibility for remedlatlon Division 2
5.35

. () - the person, or persons' whom the CEO has_
~ decided is, or are, 1o be Iespon51ble. for
‘remediation; -

o (11) in the case of a request made under section 33(1), :
5 .. anyperson who made the request; and

(m) any other person who, in'the 0pII]101'1 of the CEO :
is an interested person; :

o (b) spemfy who is responsible for rémedlanon and the
~ extent of the resp0n51b111ty, _ ‘

10 e (c) spemfy the section of the Act under WhJCh the dec1510n-
: : : . is made;

(d) contain detaﬂs of the appeal avadable under thls Act m_r -

A respect of the decision; and.
© e) fcontam any other details prescubed

15 ‘ 3) A notice glve.n under subsectlon (2) has effect accordmg to its
-tenor Lo - S

35. . ‘Appeal from decnsnon of CEO as to responsnblllty for
. o remedlatlon : .

o -(1) A person who has been given a notlce under sectlou 34(2) and
R who is aggrieved by the decision of the CEO set out in the.”
o . notlcc may- appeal agamst that decision, °

3 (2) An appeal is to be brought, de.alt w1th and detenmued in
- 'accordance wah Part 8 ‘ :

’ DHAFT13 22March2002-3:06 o T page-31- ;
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Part 4 nvestigation, clean up and hazard abaternent notices
Division 1 General :
s. 36

Part 4— —Investigation, clean up and hazard
abatement notlces

DlVlSlon 1 - General

36, - Meanmg of “nutlce” in this Part

In this Part, unless the contrary intention appears — -
o “nottce” ‘means any of the followmg —

(a) aclean up notice, 2 hazard abatement notlce anci an
o mvestlgatlon notlce and '

(b) a notlce amendmg such a IlOtICB

“ 37.. Person te whom a nohce may. be given

(1) The CEO J:nay, in his or her dlscretlon, glve a D.OtICB to any of
- - the following persons — - S : : :

(a)' if given in relation to a s1te classﬂied as contammated —
- remediation required, a. persou respomﬂble for
remediation of the site;

(b) .aperson who in the opinion of the CEO would bea.
.- 'person responSIble for remediation of the site if the land. - '
to which the notice relates was land that comprised all,
" or part, of a-site- classified as cantammated— S
_remediation requtred :

(c) . an owner or occupier of land that compnses alI or part
: of the site to which the notlce relates.

(2) The CEO may give more than one notice in respect of particular
- land ora particular site or to.a particular person.
: (3) The notice is required‘-t'o —
(a) be in wntmg, and

(b) contain details of any appeal avaﬂable under this Act in
respect of the motice. : :

BT e DRAFT 13 22 Harh 2002 506
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- nvestlgataon clean up and hazard abatement notices - Part 4
: -General . Division 1
' s.38

S
0N

: requ1rements of the notice are comphed w1th Wrthm such time
~asis specrﬂed in the notice. ; : :

Penalty: $500 OOD and a daﬂy penalty of $100 000

@

@

Each owner and occupier of a site in relation to which a notice
is given who has not been given the notice is to be provided
‘with a copy of the notice by the CEO Wlthm 10 days after the
B day on wh1ch the notice Was grven L

I'T'Notlce to be complled w1th

A person on whom a notlce is bmdmg must ensure that the E

Ifapeson—= ‘
- (a) s conv1cted of an offence under subsechon (1) in

respect ofa ]]OthC or

(b) inthe oplmon of the CEO ‘has not comphed w1th a
' reqmrement of a hazard abatement notice within such
time as is specified in the not1ce, subg ect to subsechons .

~«(3)and (4),

' 'the CEQ may take such actlon asis necessary under sectlon 48 S

e 'to ensure that the nouce 1s comphed w1th

®

| Before takmg action under sechon 48 in the cncumstances
referred to in subsection (2)(b), the CEO is Tequired to give to
"~ the person, who in the- opinion of the CEO has not comphed

with'a requirement of the notice, written: notice — | -
(a) stating detalls of the proposed actlon

®) mvmng the person to make representatlons to the CEO
.-+ to.show cause why the action should not be taken; and

- (c) stating the period (at least 21 days after the day on |

. which the notice is given to the person) wrtlnn Wlnch
o ‘_wntten representatlons may be’ made

. " [Note the change (o this prowsmn Thts means thar where
. subsecnan (2)}(a) apphes (ie there has been a conviction) notice
under this provision is not required. Is this suitable? Notzce :
under cl. 48 is still reqmred J ’

DRAFT 13 22Mamch 2002 3.05 ’ oo : . :page 33
S!nUQ\ContamInaied Sites BI" 2002 - Dmft 13, doe : PR _



107

15

20

30

- ‘Contaminated Sites Bill 2002
Part4
+ Division 1 - General
. 5.3% B

nvestigation, clean up and hazard abatement notices

- 40,

@

The CEO may take action under section 48 —

‘_(a_) at any time after the perscm who has been gwen nonce

*under subsection (3) gives the CEO written notice that
~the person does not intend to- make any representatlcns
" or any further representauons, or : :

. ) (l_:])' if such notice is not given —

- 39,

L (i)_ after the end of the penod stated in the notlc:e
. within which representatwns may. be made; or

(i) - if represenitations are made, after consuienng any ‘
: represeutanons properly made. :

; Audltcr 5 report in relation to notlce

A uotlce is to require 2 persou on Whom the notice is bmdmg to
engage an auditor to report on the actions taken to comply w1th

- - ’ the reqmrements of the notlce

e,

| L Cancellatlon of notlces _k -

A nonce -may be cance]led —

' -(a) ‘absolutely, by the CEO giving wntten notwe cf the

__cancellation to each of the persons on Whom the uotlce
1s bmdmg, or S : :

: (b) in relation to a petson on whom the n0t1ce is bmdmg, by = -

@
3)

- A notice that is cancelled in relanon toa person is no longer :

_the CEO gwmg wiitten notice cf the caucellatlcn to that
person. R

V‘A notice that is cancelled absolutely is of no effect

B bmdmg on that person.

_.(4).-: _

Each owner and occupier of a sxte in relatlon to which a notlce
is cancelled under subsection (1)(b) who has not been given

‘written notice of the cancellation is to be provided with a copy

- of that notice by the CEO Wlﬂlln 10 days after the day on which "

‘it Was g1ven

page 34
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nvestlgation clean up and hazard abatement notices : Part4 ,
- Person on whom notice xs binding Division 2

s. 41 -

41.

,10: l‘

a3,

@

20

Notlce may be amended, or additional llOthE may be glven

Where there isa requrrement or dlscrenon to give a notice

* under this Act, a notice amendmg the notrce or an addltlooal

notlce of the same type may be glven

Dmsron 2— Person on whom notlce is bmdmg

- Person on whom not:ce is bmdmg

" Subject to sections 40(Z) and €) and 72(7) and the outcome of
~any appeal, a notice is binding on each person —

(a) to whom it is- grven and

() on whorn it i is bmdmg in accordance W1th sectlon 43 or

49,

- '_Certam l'lOthES binding on new owners

SUb_]BCt to subsectrons (2) and (3),a ootrce —

(a) -in respect of which a memiorial under section 53is
Tegistered in respect of laud and

(b) which is binding on an owner of the laud

' becomes binding on each person who’ becomes an owner of the

land at the tu:oe that the pcrson becomes such an owner.

A clean’ up not1ce or an mvestlgatron notrce in respect of which

~ a:memorial under section 53 is registered in respect of land does
. not.become binding on a person who becomes an owner of land
- -because the person is a mortgagee in possession, until 45 days
-... after the day on which the person became an owner.of the land.
(3) A clean up notice does not become binding on a person under
. - . subsection (2) if, and to the extent that, within that 45 days, the -
Ttelevant responsibility for remedlatlou is transferred to the State ~
- under section’ 31 :

DHAFT 13 .22 March 2002 3.06 R o " page 35
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Part4 nvestigation, clean up and hazard abatement notlces :
- Division 3 notices ‘
s. 44

Division 3 — Types of notices

: 44 _ '.Investlgatlon not:ce

(1) An mvestlgatlon notice is to set out the requ1rements to be
- complied with to ensure that a site is mvestlgated meonitored
. ‘and assessed. ‘ - : o

(2) An mvestlgatmu notice is 1o be given only if. the CEO suspects
'~ onreasonable grounds, that — - :
" (a) asiteis contanunated and
®) appropnate action to’ mveshgate momtor or assess the
. siteisnot bemg, ‘or has not been taken '

NE)) - Anmvestlgatmn not1ce— .

(a) is fo spec1fy - ) ‘
(i) the name and address of the perscm to Whom 1t is.
~given, o - -

(i) -the reason for Wthh it is given; and

(iii) adescription of the location and extent of the 51te -
- _sufficient to 1dent1fy it; and .

! (b) is to describe —

@ the form of mveshgatlon momtonng and
assessment to be undertaken; and

(i) ';_the content and form of mformatlon that is:
" required to be reported to the CEO.

(4) W1thout hm1tm g subsectmn (1) ot (3),an mvestlgatmn notice .
" 'may fequire'a person on whom it is bmdmg to do one or more
-of the following — S

. (&) -to take such measures as the CEO con51ders necessary to
© - . investigate the nature and extent of contammatmn and
its consequences; : -

(b)) to prepare a management plan and submlt it to the CEO

page 36 : : " . DRAFT 13 22 March2002 3:06
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" nvestigation, clean up and hazard abatement notices Part4
notlces Division 3
s. 44

(5)

©)

.(c) to monitor the effectlveness of actlons ta.keu under
paragraph (a); o
(d) topreparea samphng and analySIS programme for

: luvestlgatmg the nature and extent of contammatmn and o

, gwe it to the CEO;

“(e) " to prepare and 1mplement a pIan in accordance w1th any
- relevant guidelines, for informing and consulting W1th
the. commumty regardmg the mvestigatlon of the site;

(D to report to the CEQ on any actlon taken under the
- notice and its outcome "

'(g) h specify the time thhm which any re.qu1rement of the |
* notice'is to be comphed with! - _

An investigation notice may requue a person on Whom it is

' binding to do any thing referred to in subsection (3) or (4) in
~ -accordance with an approval, direction or requirement of a type
) spemfied in the notlce by a person spemfied in the notice.’

If, in order to. comply w1th an mvestlgatlon noﬂce a person wﬂl

need to enter land of wluch the person. is not an occupler the

. notlce may —

(@ require that w1th1n the. time’ specufied in the notice, the

R person is to obtain the permission of the occupier or -
- OWIET, as is relevant to enter the land to take action to’
- .comply with the: requlrements of the notice; and o

_ A (b)‘ -briefly descnbc the eﬁect of subsectmn (7)
Y

Ifa person on whom a notlce which has a requuement referred -
to in subsection (6), is bmdmg fails to obtain the permission of
the occupier or owner within the time ‘'specified in the notice, the

- person is to notify the CEQ of that failure within 3 days after the

. latest day on whlch the person was required to obtam the

pBl‘ﬂllSSIOﬂ
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Part4. nvestigation, clean up and hazard abatement notlces
Division3 - notices

5. 45 ‘

45, Clean up notice

. .(1) Aclean up notice 15 to set out the requlrements to be cnrnphed
- with to remedlate asite. - ‘ .

B .(:2) ) ‘A clean up notice may be given only—- |

- {(a) - inrespect of a site classified as cantammated —
- .remediation required; and -

+(b) ifthe ‘CEO believes, on reasonable gronnds that
e -appropnate action to remedrate the site is not being, or .
has not been, taken. :
@) A clean up nnnce —

(a) isto specrfy — . . )
' (i) the name and address of the person to whom itis
©given; A :
(n) ' the reason for w}:uch itis g1ven and

(i) a descnptron of the location and extent of the S1te
- sufficient to 1dent1fy 1t and - -

' "(b)‘ is to- describe —

Q)  the form of remedranon and momtonng tobe.
o "_'undertaken and : . ‘

L (u)  the content and fon:n of mformatlon that is -
S reqmred to be reported to the CEO.

(4) Wlthout lln'utlng subsection (1) or (3), a clean up notice may
_ -Tequire a person on Whom itis bmdmg to do one or more of the
followmg— o : L
@ “to prepare a management plan and submxt 1t to the CEO;
b - to comply- with any management plan set out or referred
: -to in the notice; -

(©) - to comply with any approved policy or wrth any
~ standard prescribed by or under the EP Act;

pageSB : ' - .DRAFT 13 22Marchoooz 306 . -
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‘ nvest:gatlon clean up and hazard abatement notices ‘Part4 -
: notices Division 3
5. 46

0

, (d) .to prepare and 1mplement a plan, in accordance W1th any
relevant guidelines, for informing and consulting with
the commumty regardmg the remediation of the site;

G to monitor comphance with, aud remechatmn resultmg

from, a management pIan

(f) toreport to the CEO on any actlon taken under the
notice and its outcome,

N ® - speCLfy the time within which any reqmrement of the

IiDtiCB is to be cemphed W1th

-_If in order to comply w1th the requuements of a clean up -

notice, a person will need to enter land of whlch the persou is-
not an occupler ‘the notice may — ' o ,

o (a) reqmre that within: the time spec1ﬁed in the notlce the '

person is'to obtain the permission of the occupier or
_.owner, as is ‘relevant, to enter the land to take action to-
--comply with the: reqmrements of the notice; and’

: (b) : -bneﬂy descnbe the effect of subsectlon (6).

| If a petson on whom a DOthB whlch hasa quulrernent referred
to in subsection (5), is binding fails to obtain the permission of .
the occupler or owner within the time SpeCIﬁBd in the notice, the'

- person is to notify the CEO of that failure within 3 days after the -

~ latest day on wlnch the person was requued to obtam the

e permlssmn

Q)

- Hazard abatement notxce -

, A hazard abatement net1ce isto be glven 1f in the 0p1[11011 of the .
'CEQ a site is contaminated-and there is an 1mmed1ate and

serious risk of harm to human health or any envuonmental

- yalue.

@ A

A haZa_rd abatement notice —.
(@) isto specify'_.—

.- DRAFT 13 22March2002 306 : ’ S .7 " page 39
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Part 4

Division 4

5. 47 .

nvestigation, clean up and hazard abatement notices

~ Appeals from notices

(i) the pame and address of the person to whom it is
o grven S

" _(ii) - the reason for whrch 1t is gwen and

'@

'(iii) a descnpnon of the locatlon and extent of the site
-sufficient to identify 1t and

'is to descnbe —

- (@) the actions requlred to be taken to abate the

hazard and

S '(ii), the content and form of mformatron that is -

" required fo be reported to the CEO

(3) A hazard abatement notice —

15

200

isto set out the requirements to be comphed wrth to -

(@)
"< .. immediately control or reduce the risk of harm to human
‘ - health or auy envrronmental value; -
~(b).. may require the preparatron ‘and lmplementahon ofa
~ plan, in accordance with any relevant guidelines, for -
informing and consulting w1th the commumty regardmg T
o the abatement of the hazard; L
() ‘,may require a report to be made to the CEO 011 any
.~ action taken under the notice and its outcome
«(d)- may spemfy the time Wrthm which any reqmrement of
- the notlce is to be comphed w1th :
g Dmsron‘ 4— Appealsr_from notices T
47. 'Appeals Erom notices ' _
(1) A person on whom an. mvestrgatlon uotlce ora clean up notice’
~ is binding may appeal agamst a reqmrement of the notice.
(2 Sub]ect to subsection (3), a persou may appeal agamst a
- ‘decision of the CEO — _
(a) under section 37(1) to glve the person a notlce or
page 40 " DRAFI' A8 22March2o0z 308
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J nvestlgatlon clean up and hazard abatement notices . o “Part4
' Appeals from notlces Division 4

LS. 47

(b) undersection 49(1)(d)(11) that a notlce is bmdmg on the' '
o person .

@) A person — : .
© 7 (a) whoisan owIer or occupler of a site to whrch a notlce
. “relates, other than an owner or occupier on whorm a

. - notice is bmdmg asa result ef a demsmn made’ under'
section 49(1)(d)(u), or . i .

NOE -responsnble for remedlatron of a 51te to Wthh a notlce
relates T S ‘

~ may uot appeal agamst a dCCISIOIl referred to in subsectmn 2.

| (4) ) _'Subsectlon (3)(b) does not affect the nght of a persou o appeal
o under sectron 35 :

(3 An appeal is to be brought, dealt wrth aud determmed in-
o accordauce w1th Part 8 c

DHAFT13 22March2002 306 S BT ~ page 41
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Division 1 . Powers of CEO in respect of remediation, investigation-and
- ensuring compliance with nutlces :

48,

15

0

Part S — Prov:smns relatlng to remedlatlon
and notlces ' :

DlVlSlOll 1 — Powers of CEO in respect of remedlatmn, '
- mvestlgatlon and ensurmg comphance w:th notlces

Powers in respect of remedlatlon mvestigatlon and ensunng T
compllance with notices - - : e :
(1) - The CEO may, with such ass:stance as the CEO considers
: . Decessary, enter on any laud—_' R .
-(@) inrespect of which the CEO is authonsed to take action
' under section 38(2) and on that land may take such
_ action as the CEO considers necessary to ensure that the
", -Tequirements of the relevant notice are complied with; or
- (b) that comprises all, or part, of a site in respect of which
* .. the State is responsible for remediation under section 29
and on that land may take such action as the CEO ‘
considers necessary to investigate and remediate the site
to the extent to which the State is resp01151ble for
- remediation.
(2) Before cxermsmg a power of entry under subsectmn (i m
* respect of any land Wthh — - ‘
(@) s occupied by a person or persons ‘or
(b) ° if it is not occupied by a person or persons, has been
| alienated from the Crown for any estate of freehold
the CEQOis requxred to glve not less than 14 days wntten notice
to the occupier or, if it is not occupled, to the owner
specifying — :
() that— - o .
() arequirement of a notice under Part 4 described
in, or attached to, that notice, has not been ' _
. complied with and the CEQ is required to take
page a2, ' ~ DRAFT 13 ezMém_hzaaz 3:057' '
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Powers of CEQ i in respect of remediation, |nvest|gat|on and Division 1
.ensuring compliance with notices
: - 5.48

- action to ensuré that the 1equirements of that
notice are complied with; or - - -

(ii) the State is re5pon51ble for remediation under
o _ . section 29 and the CEQ is required to take action
5 - -7 " "toensure that 1nvest1gat10n and remedlatlon are -
o - - carried out;

- 7‘('d) the part of the land on WhJCh entry isto be made and

(e) the actions proposed to be taken on that part of that land
_ ‘ . to comply with the requirements of the nottce or to carry
.. 10 R out the. 1nvest1ganon and remediation.

(3) Not1ce is not requlred to be given under subsectlon (2) if —

(a) the land compnses all, or part of a site for which the

State is resp0n51b1e for I‘CI}‘leIatIOIl under section 29
: 7 . and, in the opinion of the CEOQ, the occupier, or if it is
15 i - not occupied, the owner cannot be identified or found;

(b) the land has been taken in accordance w1th
' section 32(4);. or :

(c) ‘the Minister has glven wntten approval to that effect
- under subsectlon @).

- -20" _ (4) ' At the request of the CEQ, the M1mster may give approval for "
S _ notlce of entry under suhsectlon (2)to be dispensed with if — -

(a) the entry is to be’ made due to a failure to comply with a
L requlrement of a hazard abatement notice; and

S - (b) in the opinion of the MllllStB[ there is an urgent need to
5. take action to reduce or control the immediate and.
: * -serious risk of harm to human health oran -
: env1ronmental value. . - -

.(5) .Desptte approval bemg gtven under subsection (4), the CEQ is
o .- to.ensure that such notice as is reasonably practtcable is given to
30 *° . the occupier, or if the land is not occupied, to the owner before
" . exercising a power of entry under subsection (1). |

'DRAFT 13 - 22 March 2002 3:06 - S ~© page 43..
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8.0

49,

(6) = Subject to sections 87 and 88 of the EP Act, an authorised
pErson or an inspector may assist the CEOQ to take any actlon
* under this sectlon if the CEO so requests :

- Where entry to s:te to comply w:th notlce or remedlate
: refused ' :

(1) Ifa person who is respon31ble for remedlatlon of a 51te oron.
_ whnm a notice under Part 4 is bmdmg (thc “ﬁrst person”) —

{2) needsto enter any land to take any action necessary to
- remediate, or to comply with a reqmrement of the
nouce and :

(b) ‘without reasonable cause, t11e occupler or owner, as is
relevant ~of the land refuses permission for the person to
enter, or remain on the land, or to take any action
_‘mecessary to carry out the remedlatlon orto comply
W1th a reqturement of the n0t1ce ‘ :

then — . . »
(c) that occupier or Dwner comxmts an offence and

(d) the CEO may make a demsmn that— e

(1)_ that occupier Or gwner is to be the person | -
o _respon51ble for that remediation and the first. -
- “_person is no longer the person Iespon81ble for
- that remediation;or -

(u) the not1ce is bmdmg on that occupler or owuer,
" . as 1s relevant '

(2) The penalty for an offence under subsectlon (1)(c) is $500 000 | :

' and a daily penalty of $100 000.

(3) Anowneror OCCIJPIBI’ who takes any actlon necessary to

remediate a site, or to comply with the requirements of a notice,
- as a result of a decision under subsection (1)(d) may recover
from the first person the reasonable costs incurred in taking that

page 44 ‘
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Powers of CEQin respect of remediation, mvestlgatlen and Division 1

ensunng eomphanee with netlces o
. 7 ea9 -

@

©) A

- - (a) . must comply w1th a request under subsectlon (4) w;thm

®

action and mterest at the prescnbed rate. by actlon in a court of
competent jurisdiction as a debt due.

If the CEQ considers that there is not euough information about
the financial capacity of an owner or occupier in respect of -

-whom the CEO has made a decision, or is considering makmg a

decision, under subsection (1)(d) the CEO may, by wntten
notlce request — -

(a) _that person or RN -
(b) w1th the penmssmn of that person, any other persou

to prov1de addltloual mformatwu about that ﬁnanelal capacuy

A person —

-the time spemﬁed in the request and

- {(b). must not pmvnde information or. make a statement under -
subsection (4) that the person knows i is false or '
-mlsleadmg in a material pamcular

| Penalty $250 000, and a daﬂy penalty of $50 000

- If, within 45 days after the day on whlch a notu:e ofa dec1s1011 .

under subsection (1) is piven to an occupier or owret, the CEO

is of the opinion that the occupier or owner has insufficient

financial capacity to take any action necessary to remediate, Or .
to comply with the provisions of the notice, as is relevant, then .

. the CEO may make a decision to cancel the decision made
- uinder subsection (1) and 1f the demsmn under subSectlon i .-
' cancelled — _' : : 3 '

(a) the occupxer or owner 13 not the persen respons1ble for
"7 the remediation and the responsibility for remediation of
~ the site reverts to the first person, as was the case’
_-immediately before the decision under subsectlon S
(1)(d)() was made; or L Cl

. (b) .- the notice is not bmdmg on the- occupler or owner but is

' binding on the first person as was the case nmnedtately,

DRAFT 13 22Machz002 306 & .  - L  page 45
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Provisions relating to remediation and notices

_before the dec1s1ou under subsectloo (1)(d)(u) was
made

_ﬁas 1s relevant

jo)

A person on whom a riotice is blndmg as a result of a dec151on

~under subsectlon (1)(d)(11) may appeal in accordance with

~ “section 47

- ®

Sectlon 34 applies in respect ofa dec151011 under

_ subsectlon (1)(d)(1) or (6)(&) and with respect ofa declslon —

(a) uuder subsectlon (1)(d)(1), the first’ person is an
" . interested person for the purposes of section
34(2)(a)(1u), and '

' ~(b) under subsection (6)(a), an occupier ot owner who had -

(9)

- ‘(})”

prev1ously received a notice under subsection (1) is an -
" interested person for the purposes of sectwu
cL 34(2)(a)(1u) . '
N decmon of the CEO under subsectloo (1)(d)(11) or (6)(b) is to )
" be glven by wntten notlce to— o '
© (8. the relevant occupler or owner and
(b) the ﬁrst person '

Dmsnon 2 — Recovery of cost in some clrcumstances

: State may recover cost in some cu‘cumstances

I the CEO takes action under section 48(1)(a), the CEO may

_1ecover the reasonable costs incurred in taking the actlou and

- interest at the prescribed rate, from a person on Whom the -

: relevaut notice is binding, by action in a court of competent

o _;]unsdlctlon as a debt due to the Crown

(2) |

(a) theACEO takes _action under section 48(1)(b) in respect -
- of an orphan site for which the State is responsible for.
‘remediation in accordance with section 29(1)(e); and

page 46
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_ Recovery ofccst in some circumstances Division 2
' S s. 50

- .(b). . within 10 years of the site becoming an orphan site the

- person referred to in section 29(1)(e); is, in the opinion’

- of the CEQ, identified, found or can be made to assume
_respcnsﬂ)ﬂrty for: remedlanon, ' :

~* ' ‘that person — -

_ (c) 0[1 bcmg given IlOtICB under subscctlcn (3), and
(d) subject to subsactlon (5) R

“is liable to repay the reasonable costs mcurred in taking the

... action under scctlon 48(1)(b), W1th mtcrcst at the prescnbcd
s ratc fo-the CEO. o ,

) Thc CEO is rcqmrcd to g1ve wnttcn llOthB toa pcrscn rcfcrrcd

-to in subsection (2) —

(a) who would havc been rcspon51b1e for rcmcdlatwn under
sectlcn 24 if the State had not taken responsublhty, .

(b) statmg that the person is hablc under this section and —

.
@)

. -carrying out the investigation and rcmedlation , |

G

"spec1fymg the extent of the person’ 5.

responmbﬂxty for remediation; - -
spec1fymg the rcasonablc costs mcurred in

and the amount of interest, that thc pcrson 13 i

.'llable to pay,

rcqumng that the amount rcfcrrcd to in -
subparagraph (ii) bc paid within the time
spemficd in thc notlcc or sucil furthcr time asis. o

T ‘agrecd and
vy

- .and

contammg such other detaﬂs as are prcscnbed

{© ccntcining details of the apbeal"zigéiﬁst the rccuiremect -
to pay the amount spccnfied in thc notlca avallable under
this Act ' :

‘DRAFT 13 22Maich2002 306 - ‘ . page 47
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- 8.51. '

“)

The CEO may recover the costs and interest referred toin

- 'subsection (2) by action in a court of competent jurisdiction as a
‘debt due to the Crown :

®

[If the land in respect of wh1ch actlon is taken under
~ subsection (2) has been taken in accordance with section 32(4)

the value of the land, as remedjated, is to be deducted from the
reasonable costs mcurred in takmg the act1on under sectlon

| ‘43(1)('3)

©

5L
BN

. respect of a site may, to the extent that that person is not the

A person who has been given a notlce under subsectlon (3) may
appeal against the. requlrement to pay the amount spec1f1ed in .

- the notice.’

oo

An appeal is to be. brought dealt w1th and determmed in
accordance W1th Part 8.

i Person may recover COSt lll some Cll‘CllmStﬂllCBS

A person who carries out any investigation or remedlation in-

. person responsible for that remediation of the site, recover the

a0

30 -

e

-reasonable cost incurred in takmg—— :
©(a) - reasonable actlon to mvestlgate and remedlate the site;.

~.and

" (b) any action related fo thie 1nvest1gatlon or remedlatlon of

. ' the site under a notice under Part 4 binding on that -
o person in respect of the 51te -

and interest at the prescnbed rate from the person respon51ble
for that remediation by action in a court of competent

' ]lll'lSdICtIOIl as a debt due.”

A statement by the CEO statmg, 1n respect of a parttcular 51te,
. that— :
. ‘ (a) the actlon descnbed in the statenleut was reasonable to

1nvest1gate and remediate the site;

page 48
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Memorials " Division 3
s. 52

-(b) -that costs spemﬁed in the statement were reasonable -
costs to incur in taking the action described in the
: statement or under the relevant nohce under Part4,

_ ] : is to be taken to be proof of the. statements made unless the
5 . contrary is shown. . : R -

. 52, Liability for losses

“Except as maj/ be otherwise prescribed, a pérson responsible for

- remediation of a site or a person oo ‘whom a notice under Part 4 o

o - is binding who, with.the permission of the occupier, or owner, .
10 - of land as is relevant, enters that land to take any action .

necessary- to enable the person to carry out the remedxatlon orto : o

.comply w1th the requlrements of the notice is liable — -

L "(a) “to that DCCLIPIBI or owner for any loss sufferad by the:
- occupier or owner as a result of that entry, mcludmg any
15 . L loss suffered by the occupier or owner due to -
S  interruption to the business of the occupler or owuer on:
. thatland; and : :

. (b).l o the. owner of the land for aay loss suffered by the
- : ~ owneras a result of that entry, mcludmg any m]ury fo.
I ,the land caused by that person

DlVlSlOIl 3 — Memorlals ,

: 53 s :,Memoraal is to be lodged 1f notlce glven, or iand classnﬁed as
. contammated De e, e o

D The CEO is mquued to ensure a memonal is Iodged W1th the

25 - Registrar in respect of —
@ land— . o
' (1) _that compnscs all, or part of a site, classrfied
S . ([) . cOnt'amimited — remediaﬁon required;
0 . -or - o
DRAFT 13 22Mach 2002 806 . - - 1 _ - - page 4_9'_-.""‘
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s. 53

an . contaminated_-—u restricted use,

o |

(u) in respect of Wthh a notlce under Part 4 has
been glven or - - :

(b) - land on which a charge in favour of the State ora public
authority nominated by the Mrmster has been placed B
under — . o

(@) section 30(3)(b)' _
-G “section 31(3)(b), or T
(111) ‘section 32(2), B .

as soon as is practlcahle after the site has been c]assrfted the -
notrce has'been gtven or the charge has- been placed

(2) _The Registrar, 011 paymeut of any prescnbed fee is requued to
' regtster the memonal agamst the relevant land

@ E— AR
~ - .. (a) inrespect of land referred to in subsection (1)(a)(i), the
- site of which the land comprlses aIl ‘or part is c1a551fied
' asdecantammated :

'- (b) in respect of [and referred to in subsection (1)(a)(u), the
. relevant notice is cartcelled under sectton 40(1)(a);

(© .in respect of land refetred toin subsection (1)(b), in the
- . “opinion of the CEO, the amount secured by the charge is
paid or recovered, or ‘the charge is no longer requtred or

@ a decrswn is made on appeal —

(i) in respect of land referred to in subsection
(1)(a)(i), to set aside the classﬂ'_icattou of the site
.. of which the land comprises all, or pait, or to
exclude the land from the site to which the
o classﬁicatlon apphes or |
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(11) in respect of land referred toin subscctlon
Voo (), that the notice no longer applies i in
I Tespect of the land,

' the CEO is requlred to grve nohce to the Reglstrar that the
memorial is to be withdrawn and the Reglstrar on payment of-
any prescribed fee, is  required to register the wuhdrawal of the
‘memorial in the appropnate manner and by doing so, in respect -
of land referred to in subsectron (1)(b) remove the charge from

~ the land. : o

@ A'memcn'al'.,; IR
©(a) isto-— -

(1) spec1fy the c1a351ficat10u of the site of which. the,' :
- land comprises all, or part or the type of notice, -
-asis relevant Of '

(11) descnbe the charge and )
(b) contam such other mformatlon as is prescrlbed

() In a memorial in respect of land that compnses all, or part of a’

. site classified as contaminated — remediation required, the -

- -CEO may spec1fy that an instrument affecting the Jand is not to |
be reg15tered or accepted for registration unless the CEO
consents in wntlng to that registration and the Reglstrar 18 -
reqmred to glve effect to such 2 spec1ficat10n S

- ©) Ha memorial is regrstered under. this’ SBCthI] in respect of land
‘that compnses all, or part of a site, classrfied as— . '
(@) contammated — remediation requzred '
() contammated — restrzcted use
theu-— . ' o
_(c) the Westem Austrahan Pla.nmng Corm:msswn is not to
' approve under section 20 of the Town Planmng and -
. Development Act 1928 the subdivision of that Iand, or -
the amalgamatmn of that land w1th any other land and

‘DF!AFT13 22Mard12002 a ' - A - - page 51
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-(d) a responsible authority is not to grant approval under a
" scheme for any proposed development on that land,

wrthout seekmg, and taking into account, the adv1ce of the CEO .

. asto the suitability. of the land for the subdlvrslcn

o

amalgamatlon or development

" A memorial reg13tered under thIS sectron has effect untﬂ 1t 1s

L wrthdrawn

8)

In thls secuon —

. “register” means to reglster under the Reglstratzan ofDeeds :

Act 1856 or 1) ransfer of Land Act 1893 as the case
B requires;

~ “Registrar” means the Regrstrar of Tltles under the Transfer of

SER

“Land Act 1893 or the - Registrar of Deeds and Transfers -
" under the Regrstrat:on ofDeeds Act 1856 as the case.
requlres ;

- .'Notxce of memonal to be gweu

- As 00 as is pract1cable after a memorial is reglstered or
withdrawn under section 53 written notice that the memorial is

registered or withdrawn, with a copy of the memorial or notice

- to withdraw the memorial attached, as is relevant is reqmred to -

be given by the CEO to —

. :(a) each owner of the relévant land;

(b) the Westem Australlan Plannmg Comnnssmn

(c) the Executive Drrector Public Health, within the
. meaning of the Health Act 1911,

(d) each local gcvernment which has located within its
. district-all, or part, of the relevant land; and

B (e) each respon51ble authority the scheme of wl:uch applies

to alI or part of the relevant land
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Dwrsum 4 — Contammated Sltes Management Fund

: -55. .'Contammated Sites Management Fund B

1y 'T‘he funds. referred to in subsection (7) are to be: credlted to'an
- account at the Treasury to be called the “Contaminated Sites
- -Management Fund” (the “Fund”) which is to form part of the .
+ Trust Fund referred to in section 9 of the Financial
- Admmzstratzon and Audit Act 1985. '

‘ (2) . The funds avaﬂable for the purposes set out in subsec:tlon (3)
L are—-—- o : .

@ moneys from time to time approprlated by Parllament
- - for that purpose;

(b) at the discretion of the Treasurer money recelved by the
State from the sale of land that comprised all, or paxt, of
an orphan site taken in accordance with section 32(4);

() moneys recelved or recovered by the State under sectron
- - 50 or 51; ' o '

(d) moneys received by the State as a result ofa charge
" under section 30(3)(b), 31(3)(b), or 32(2); and

| {e) other moneys lawfully received by, or ‘made avaﬂable or |
- 'payable to, the Fund orta. the CEOQ for the. purpose of —

(1) the Fund or o
(11) mvestlgatlon or remedlatlon camed out by the
State under this Act.
- (3) The Fund isto be charged Wlth_—'

- (a) the costs of the investigation or remediation of any site
in respect of which the State is responsrble for
", remediation; and - :

(b) ~ the cost of taking of any action uader section 48

(4) 'Ihe Fund is to be admlmstered by the Mrmster

DRAFT 13 ooMmiome 508 . pages3
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.55

(5) - The provisions of the F. manczal Admmzstratwn and Audit
" Act 1985 regulating the financial administration, audit and
reporting of departments apphes to'and in relation to the Fund.

(6) For the purposes of section 52 of the F manczal Admzmstratzon
. and Audit Act 1985, the administration of the Fund is to be .
' regarded as a service of the Department

page 54 o ' 7 DRAFT 13 22Mach2002 3:06
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Certificate of contamination audit Division 1.

- ' .56

' Part 6 — . Certificates of contammatlon audlt
exemptmn certlficates and dlsclosure statements :

Dmsmn 1— Certifieate of contammatlon audlt AR

.56, Request for certlf' cate of contamlnatmn audlt

v'_(l)' ; 'Auy of the followmg persons may request in wntmg a
-~ certificate of contammatlon audlt from the CEO in respect of
land — -

(@) . _-the owner of the laud"
(b)) the occup1er of the. land

‘ (c) ' a person responslble for remedlatlon ofa 51te of. whu:h
: the land comprlses all, or part; .

(d) " aperson on whom an mvestlganon n0t1ce in Iespect of
~ thelandi is bmdmg ' . :

2 .vThe prescnbed fee is to be pald for a certlﬁcate of
- <c0ntammat10n aucht T S

-(3)- If a request for a certlficate of contammatlon audlt is made in .
, . respect.of land by a person who is not the owner of the land a -
" . copy of the request must to be given by that person to the owner
- within 14 days after the day on which the request was made

Penalty $50 000 and a dally penalty of $10 000
" (4) A request fora cemﬁcate of contammatmn audlt is to coutaul or
- be accompamed by the following— - - ,

- (@) an assessment of whether the land is contaminated and
- ~if contaminated, the exteut and type of the known
" -contammatlon : :

- (b) a recommendatmn as to classu’jcanon and where
- relevant, any recommended restnctlons on land use;

. © any othermformatlon prescnbed

- 'DRAFT 13 22Mamh2002 306 , IR — “page 55
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Division 1 Certificate of contamination audit

s. 57

(d) any other information requested by the CEO to enable to
" the CEQ to deal with the request; and '

' (e) ~wherea mandatory auditor’s report is requ1red 111
-accordance with the regulations, that report..

(5). ’Ihe CEC —

(a) may declme to deal wrth a request if the request or -
S :aceompanymg mformatlon does not comply Wlth this-
" section; and -

(b) if the CEO so declines, isto adVISe the person who made
' the request in writing accordmgly and- request such
further mformatlou as is reqmred

5'7. - Certiﬁcate of cont‘ammatmn audlt

‘_(1) After con51denng a request fora certrficate of coutammatlou
o audlt in tespect of land, the CEO must — . -

o {(a) subject to subsections (2) and (3) give a certlficate of
.~~~ contamination audit to the person who requested it;

(b) - classify a site that comprises all, or part, of the land as
E poss:bly contammated-—— investigation required and
- give written notice of the classification. to the person -
~-who requested the certificate; or -

"~ (c) givean appropnate uotlce under Part 4 in respect of the
-+ land. - « -
' [Nate that “may" has been replaced with “must™. Is it correct. -
- that the CEQ must do one of these things? Note that, unlike the
exemptlon certifi r.'ate, there is no time fmme for this.] - ' '

() _ The CEO is required to give a oerttficate of contamination audlt
in respect of land if satisfied, on reasonable grounds, that all
* contamination on the land that can be 1dent1ﬁed takmg into’
. account— . - . - :
(a) ‘any relevaut guxdehnes

(b) curreutly accepted mdustrlal standards and
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' (c)‘ ‘any other information the-CEOconsiders relevant, -

w1th respect to the 1dennﬁcatlon of contammatlon, has been
1dent1ﬁed S S - :

.3 A certrficate of contarmnatron audit in respect of land 1s to —
5 (a)_ ¢ be in the prescnbed form; ' '
®) c1a551fy the site in accordance with section 15(3), and

7((':-)‘ specr.fy the nature and extent of all rdentlfied
contammatlon of the land. '

o ) @ A copy ofa CBItlflCatB of contamination audlt is to be- grven by
10 . the CEOto— ' - e _
- (a) each owner of the land in respect of whlch the certlficate

is glven and - : -

: (b) at the: dlscretron of the CEO an occuprer of the Iand

) . The CEO may, by wntten notrce glven to a person to whom a
. 15 - certrficate of contammatron andrt has been grveo amend that
' o certrﬁcate to correct — ' R A R :

@) a clerical mistake or unmtentlonal error or omlssmn in
. -the certificate; h :

R ‘ (b) a ﬁgure in the ccrtlficate Wthh has been rorscalculated
‘2 T o . by
' “(© the rmsdescnptron of any person thmg or property
S ‘referred to in the certlﬁcate

6) Where a certificate of contammatlon aud1t is grven in respect of
* land, any certificate of contammatlon audit given prev1ously in
25 ‘ respect of that land is no longer of any effect under thrs Act in
s T respect of that land
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