Submission to Commission for Occupational Health and Safety on the Proposal to amend the bonded asbestos removal licensing threshold

Status of this Submission
This submission has been developed through consultation between the Municipal Waste Advisory Council; the Waste Management, Community and Development sections of the WA Local Government Association; and Local Government representatives.

The Municipal Waste Advisory Council is a standing committee of the WA Local Government Association with delegated authority to represent the Association in all matters relating to solid waste management.  It has been formed through collaboration with Regional Councils who are not ordinary members of the WA Local Government Association.  The resulting body represents the views of all Local Government bodies responsible for waste management in Western Australia.

The WA Local Government Association is the peak organisation of Local Government in Western Australia.  Statements adopted by WA Local Government Association represent a consolidated viewpoint from local government and may differ from the positions adopted by individual member organisations. 

It is acknowledged that the submission by the Environmental Health Association (EHA) Australia has been used as a reference for some points in this submission.  The EHA has a high degree of expertise in this field and its submission was found to be competent and thorough on all points.  Notwithstanding this, aspects of this submission may differ somewhat from the position taken by the EHA.
Summary 
In principle this submission supports the rationale of the proposed amendment to reduce the risk of dangerous exposure to asbestos through encouraging safer work practices in the removal of asbestos.
However, this support is highly qualified in that it is considered that the proposed amendment, in and of itself, will not achieve the given rationale of reducing asbestos-related illness.  The proposal itself concludes that the greatest risk of exposure is caused by removal and demolition for amounts under 200m2 not being ‘carried out in accordance with relevant regulations and standards’.  It is very questionable whether an alteration to licensing requirements alone will ensure safe practices are followed without concurrent changes to strengthen enforcement processes, improve education and streamline legislation and regulations regarding asbestos products overall.  With reference to the EHA submission, this submission rather supports ‘an all of government approach in relation to the effective prevention of asbestos fibre emissions’ to effectively limit the exposure of all persons to asbestos fibre emissions, workers and homeowners included, during all stages of the renovation and removal process incorporating handling, transportation and disposal. 
Some Local Governments have expressed concern that the proposed changes to the regulations may act to increase unsafe exposure to asbestos fibres through causing a tendency to delay removals; an increase in illegal contractor or untrained homeowner removals; and an increase in illegal dumping.  This concern has been particularly strongly expressed by the rural regions and highlights the fact that, notwithstanding any other issues with the proposal, far greater consideration is required with regard to how training will be carried out; how the regulations will be enforced; and how costs will be met, particularly in small, isolated communities.
Issues Identified
1. Is 10m2 the appropriate amount?

It is unclear why the minimum for licensing has been set at 10m2.  From a health perspective, it would seem that a company specialising in small jobs could potentially be exposed regularly to asbestos and this in turn could lead to cumulative health problems.  Other states such as Queensland and Victoria require a level of competency for any amount of asbestos removal to minimise the risk of unsafe exposure to smaller amounts of asbestos, and it is considered that WA should incorporate similar regulations.  

Regulations requiring all persons to be licensed for any amount of asbestos removal also creates the desirable situation where-by further regulations could be introduced requiring all asbestos removed to be tracked and its disposal in a registered site recorded by the Department of the Environment and Conservation.
2. Should there be a transition period?
Serious uncertainty and liability questions could be created if a transitional period allowed some unlicensed and potentially unsafe removals to take place, creating a risk to health.  As such, a transitional period is probably unwise.  Rather an extended timeframe for the introduction of the new regulations should be provided to allow for adequate training.

To achieve maximum benefit from this amendment, it is essential that training in the removal of asbestos include safe disposal.   As mentioned above, it is considered an ideal opportunity for further regulations to be introduced requiring all asbestos removed to be tracked and disposed of in a registered site.  Accordingly, registered sites appropriate for the disposal of asbestos would have to be located and set aside throughout the State, possibly as a part of Landfill Regulations.  It is acknowledged that this is a large undertaking, and therefore, although disposal should be addressed as a part of this amendment, it is accepted that this aspect of the regulations would require a transition period.
3. What are the implications of a greater demand for asbestos inspection and identification services?

The demand for asbestos inspection and identification services can be minimised by the use of a precautionary principle clause within the amendment requiring contractors to err on the side of caution and presume a suspect material in a pre-1992 house is asbestos or have the material tested.  The precaution is considered reasonable as the WA Health (Asbestos) Regulations 1992 banned the sale, supply or use of asbestos cement product in 1992, making it unlikely for material used after this date to be asbestos.  

However, the use of the 1992-threshold may not apply to structures such as fences, as no official records of their construction exist.  With regard to these structures, the precautionary principle clause within the amendment would have to require contractors to err on the side of caution for any suspect material or have the material tested.  A further complication arises (discussed in greater detail under Question 8) in the fact demolition licences are not required for such structures and therefore it is difficult to envisage how asbestos licences for such jobs will be checked.  This complication needs to be given serious consideration by DOCEP.  

It is considered that the cost of identification services will mean that most contractors will choose to simply err on the side of caution.  Besides reducing the requirement for inspection services, this clause would have the positive effect of simplifying the identification process and reducing occurrences of unsafe removals due to misidentification.
4. What are the implications of a greater demand for asbestos removal and training?

These questions centre on the capacity of the Department of Consumer and Employment Protection (DOCEP) to ensure there are a sufficient number of licensed contractors around the State to meet the demands of the new regulations without unduly slowing asbestos removal works, particularly in small, rural communities.  It seems generally considered that the training requirements will not be overly arduous, but will nevertheless create a difficult organisational issue to be taken into account when considering how training will be delivered to isolated communities and in the setting of the timeframe for the introduction of the regulations.  
5. Have all parties been identified?

With regard to question 3 above, the discussion should give more consideration to the availability of trainers with the necessary qualifications to train contactors in asbestos removals and their ability to provide training across the State.

6. What are the implications for other government agencies (e.g. Department of Health, Department of Environment, local governments)?

It is recommended that concerns highlighted in this submission about cost shifting by the State Government on to other agencies such as Local government be addressed as part of the overall proposal.
In addition to other costs, consideration must also be given to the fact that many Local Governments are required to remove piles of illegally dumped asbestos from time to time that fall beneath the current 200m2 licensing limit.  The new regulations will seemingly require that Officers undertaking such removals be licensed to do so.  Ensuring a licensed Officer is always available for removals will require at least 2 persons to be trained, regardless of the size of the Authority, and this could represent a fairly large time and cost demand.  Consideration needs to be given, in the context of the whole proposal, for a restricted asbestos handling qualification for Local Government Officers charged with the collection of illegally dumped asbestos. 
7. What are the implications for the public? 

As the amendment stands, the major implication for the public is likely to be an increase in the price of asbestos removal, particularly for small amounts of asbestos.  However, this in turn is likely to have the major implication of encouraging the public to attempt asbestos removals without professional help, potentially increasing the amount of unsafe removal and illegal disposal.

For this reason, it is essential that the asbestos regulations be extended to cover all persons removing asbestos, including homeowners, to ensure only qualified persons may remove any amount of asbestos.  From the health rationale, there is no justification for imposing different regulations on a homeowner doing asbestos removal than those imposed on a contractor doing the same work.    As such, the simplest mechanism for ensuring this consistency is to open asbestos removal training courses to the general public and vesting the Health Department with the power to issue restricted asbestos removal licences valid for a given removal job to suitably trained homeowners.
8. Should Local Government require proof of a Worksafe asbestos removal licence before approving demolition/renovation work?

Given Local Governments issue licences for demolition jobs, it is possible this requirement could be modified to include a check for an asbestos licence.  However, many Local Governments do not have the capacity to do an on-site inspection for every application.  As such, it would be essential that the liability for identifying and appropriately dealing with the presence of asbestos be placed on the contractor.  The only liability on Local Government should be to require the proof of licensing as a part of the general approvals process.
It should also be noted that Local Government does not issue licences for the removal of fences, and so does not have a system in place that would enable them to check asbestos removal licences for such demolition work.  This leaves a significant gap in the licence monitoring process and due consideration must be given by DOCEP to how that gap might be filled.
Further, it is strongly questioned how DOCEP envisages enforcing the new regulations, particularly in small remote communities, as it seem unlikely they themselves have the capacity to fulfil the role.  By default, Local Government Environmental Health Officers in such communities may be considered best placed to ‘police’ the new regulations.  
This issue is considered particularly important given that the regulation changes are proposed to reduce the amount of removal work ‘not … carried out in accordance with the relevant regulations and standards’.  However, if provisions for enforcement are not provided to ensure accordance with the new regulations either, then it is difficult to see how the changes will have their desired effect.  As such, this issue needs to be addressed before the introduction of the new regulations, with the State through DOCEP explicitly outlining the strategies it will employ and the resources it will dedicate to fulfil this function.  If it is envisaged that Environmental Health Officers are to be involved in fulfilling this function, then discussion of resource allocation must include, at the minimum, consideration of insurance liabilities created through dealing with asbestos, the training needs of Health Officers dealing with asbestos, the regulatory powers to be invested in such officers, and the need to provide remuneration to Local Governments for fulfilling this role. 
9. How will the cost of an asbestos removal licence be determined?

It is unclear in the discussion document whether this refers to the cost of obtaining a general asbestos removal licence or the cost charged for processing each individual application for removal.  In response to an Officer’s enquiry, Worksafe has advised the Local Government Association that it refers to a single licence that will apply to the person undertaking the asbestos removal.

The costs should be fair and reasonable, set at a standard rate to recover the genuine costs of processing and enforcing the new standards.   
Consideration should also be given to how long a licence will be valid for.  In its costing estimates, DOCEP seems to be indicating that a licence will be valid for life, although it is not clear if that is the intention.  Given that best practice in removal will change over time, it is not acceptable for a licence to be valid indefinitely.  Licencees must be required to up-date their knowledge through regular refresher courses.  The cost of these courses and licence renewals should therefore also be considered in setting the overall price for obtaining an asbestos licence.
10. What could be done to educate and train workers to comply with the regulations and Code of Practice for Safe Removal of Asbestos before implementation of a regulation to reduce the amount of removal area requiring a licence?

As discussed previously, it is essential training sessions be provided in all regions across the State to allow sufficient persons to become qualified to remove asbestos before the introduction of the regulations.  
To minimise the training demands, a clause could be inserted to require that only one qualified person be present whilst removal work is being carried out.  It would then be the responsibility of that person to provide the proper supervision of other employees to ensure correct practices are employed and it would be the responsibility of the company to ensure they have sufficient qualified personnel to supervise their contracts.   However, to ensure continued safe practice, it is essential that the licence must always lie with a specific, qualified individual and not be vested with an organisation.
The development of a distance learning course should be considered as a method of providing training to contractors in remote communities.  Although this may not be ideal, it would at least ensure contractors are aware of regulations and safe practices and could be licensed as such.  Preferably, at least one person in a community would be required to attend an on-site, practical training course.  That person could then be registered as a mentor with the responsibility of supervising and assessing the competency of additional contractors in the community in their undertaking of practical components of the distance learning course.  
11. What ongoing support should there be for businesses wishing to obtain an asbestos removal licence?

After an initial period where courses to obtain qualifications will be required frequently, training could be on a demand basis bearing in mind the amount of asbestos to be removed should be ever diminishing.  Local Governments and DOCEP should be kept informed with up-to-date contact details for training providers as they are likely to be a first point of contact for contractors.

12. What is the availability of equipment required to carry out small scale asbestos removal jobs (e.g. hire vacuum cleaners)?

This may be a significant problem in small towns and is another logistical question that should be given full consideration before the introduction of the regulations.
13. What steps should be taken (and by whom) to educate property owners that contractors removing 10m2 or more of bonded asbestos should be licensed removalists?
The costs of such an education programme are not addressed through this discussion paper, but do require serious consideration and resource allocation by the State Government.  It is considered that Local Government does have an important role to play in such a programme.  However, cost shifting must once again be addressed if Local Government is to play a role in acting as a contact point for public information.  

Notwithstanding this, an improved education programme is considered by Local Government to be absolutely key in reducing the unsafe practices associated with asbestos products through all stages of their use and disposal. The simplest and easiest program is likely to be achieved if the asbestos regulations are made to apply to all amounts of asbestos and all people working with or removing asbestos (including the homeowner).  This would allow for a far simpler but more effective campaign as it is far easy to focus on educating the public of the dangers of asbestos generally and why only qualified people are allowed to remove it than trying to explain the contradiction of requiring a licensed professional for greater than, but not less than, 10m2; and that a licensed contractor is not required at all if they just want to do it themselves.

The advertisement campaign must be State-wide, with Local Government websites, newsletters and notices possibly being the best avenue for promotion to reach the property owner.  In addition, DOCEP should maintain a complete, publicly accessible database of licensed contractors with full contact details that is well-publicised through the advertisement campaign. 
14. Are there any other advantages, disadvantages or issues that have not been addressed in this discussion paper?
An area of concern that has been raised is that the Regulations only focus on the removal of asbestos. Local Government has been made aware of a case where serious exposure to asbestos fibres was caused through the improper cleaning of an asbestos roof with high-powered equipment.  Although this action was an offence under the Health (Asbestos) Regulations 1992 and the Occupational Safety and Health Regulations 1996, extremely serious exposure still occurred.  This incident highlights the clear fact that simply lowering the asbestos removal licensing threshold in the absence of consideration of broader issues will not effect the desired changes. 
It is worth reiterating that the number of issues and different legislation relating to asbestos serves to confuse not only the public, but also in many cases industry, and may serve to undermine the effectiveness of the legislation overall.  These pieces of legislation include:
· Local Government Health laws pertinent to asbestos; 

· Health issues which are covered under the Health (Asbestos) Regulations 1992;
· Transport of asbestos which are dealt with under the Environmental (Controlled Waste) Regulations 2004 which have been amended so that the transport of asbestos is exempt from requiring a permit;
· Occupational Health & Safety issues which are covered under the Occupational Safety & Health Act 1984; and
· The Environmental Protection Act.
It is pertinent to note that the proposed amendments to the asbestos removal regulations will be greatly limited in their effectiveness, and may even have adverse repercussions, unless the review is expanded to incorporate a multi-departmental review of all the above pieces of legislation to ensure the amendments address the health concerns of all persons dealing with asbestos throughout its lifespan, including the asbestos removal and disposal process.
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